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I. Introduction
The tenth anniversary of the 1994 Rwandan genocide—in which approxi-
mately one million Tutsi and moderate Hutu were massacred in about one 
hundred days—provides an appropriate opportunity to consider the future 
of ‘transitional justice.’2 Transitional justice involves states and societies 
shifting from a situation of conflict to one of peace and, in the process, us-
ing judicial and/or non-judicial mechanisms to address past human rights 
violations. The number and diversity of transitional justice options have 
never been greater than they are today. In addition, the tense and shifting 
international landscape, especially since 9/11 and the subsequent United 
States (us)-led invasions of Afghanistan and Iraq, has both promoted and 
impaired international cooperation on these important issues. Recent efforts 
to bring to justice Osama bin Laden, Saddam Hussein, Slobodan Milošević, 
Radovan Karadžić, Ratko Mladić, Charles Taylor, Théoneste Bagasora, Au-
gusto Pinochet, Hissène Habré, Luis Echeverría, and other suspected perpe-
trators of atrocities in the Balkans, Rwanda, Sudan, Sierra Leone, Liberia, 
the Democratic Republic of Congo, Uganda, Burundi, Chad, Chile, East 
Timor, Cambodia, Iraq, Mexico, and the us demonstrate how relevant and 
crucial issues of transitional justice are today and, unfortunately, will be for 
the foreseeable future.

There is a conspicuous gap between the analytical emphasis on states’ 
decision-making processes to initiate or intervene during a conflict, and 
whether and how states conduct themselves in the post-conflict period. 
While there is a great and growing literature on humanitarian intervention, 
there is little corresponding study of foreign policy in the immediate after-
math of conflicts involving widespread and systematic violations of human 
rights. The question of what foreign policy is and should be with respect to 
post-conflict reconstruction in general, and to transitional justice in particu-
lar, is a crucial and recurring one. Deciding whether and how to deal with 
suspected atrocity perpetrators is of critical importance to foreign policy-
making and transitional justice, as the choices involved help determine the 
atmosphere of the post-conflict society. Such transitional justice issues are 
complicated and controversial because of the pitfalls of the chosen options, 
and the number, attractiveness, and precedence of alternative mechanisms. 
In the past, states have contemplated or employed a wide array of methods 
to deal with suspected atrocity perpetrators. As scholar Gary Bass notes, 
options considered for dealing with suspected war criminals have included: 
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59prosecutions through an international criminal tribunal (ict), executions 
on sight, executions en masse later, show trials and then executions, exile, 
concentration camps, amnesty, and, as Franklin Roosevelt and Winston 
Churchill suggested for suspected atrocity perpetrators in World War II, 
castration.3 Further options will be discussed below.

Recent events have reinforced the salience of these issues. The Inter-
national Criminal Court (icc), which was established by the Rome Stat-
ute on 17 July 1998 and which entered into force on 1 July 2002, recently 
announced that its first two investigations will concern mass violence in 
the Democratic Republic of Congo (particularly the northeast) and Uganda 
(particularly the north), where tens of thousands of people have suffered 
atrocities, including murder, summary executions, torture, mutilation, 
sexual violence, forcible displacement, and cannibalism. For the past two 
decades, Sudan (particularly the western region of Darfur) has been con-
sumed by a civil war that, in 2003, erupted into mass atrocities, leading 
to the deaths of tens of thousands of individuals and the displacement of 
1.5 million more. The us Congress and us Secretary of State Colin Powell 
have recently categorised the 2003-04 events in Darfur as ‘genocide.’ A 
massacre of 164 Banyamulenge (Congolese Tutsi) in Burundi on 13 August 
2004—who were apparently killed solely because they were Tutsi—created 
further disorder in the Great Lakes region. In each case, the international 
community is considering whether and, if so, how to address the perpetra-
tors of these atrocities.

Furthermore, the us government has been considering how to address 
suspected terrorists, Iraqi Ba’ath Party leaders, and suspected atrocity per-
petrators in its own military and civilian command. Former us Ambas-
sador for War Crimes Issues David Scheffer theorises that there are at least 
nine judicial fora that the us government could use to prosecute suspected 
terrorists (many of whom are being held in a us military detention facil-
ity in Guantánamo Bay, Cuba), including Osama bin Laden. These options 
are: (1) us federal court, (2) us military court, (3) us military commission, 
(4) foreign national courts, (5) ad hoc ict established by the un Security 
Council, (6) ad hoc ict established by the un General Assembly, (7) a coa-
lition treaty-based criminal tribunal, (8) a special Islamic court, and (9) 
un-administered courts in Afghanistan.4 Scheffer notes that these options 
need not be mutually exclusive: ‘There may well be occasion to prosecute 
different terrorist suspects in different courts in different jurisdictions simul-
taneously.’5 Among other issues, the debate about whether and how to deal 
with suspected terrorists has raised the controversy over military tribunals/
commissions, with commentators debating whether they are legal and/or 
just and whether they are perceived to be legal and/or just, and, if not, what 
the consequences might be.



60 Furthermore, before settling on an Iraqi-led war crimes tribunal in De-
cember 2003, the us government considered various options for dealing 
with captured Iraqis (including Saddam Hussein), such as exile, assassina-
tion, a war crimes tribunal that was either unilateral or multilateral, and 
a domestic truth commission.6 Finally, the us has become embroiled in a 
controversy over whether and how to handle cases involving Americans 
accused of war crimes and crimes against humanity, most recently related 
to the abuses committed at the Abu Ghraib prison in Iraq. That neither the 
us nor Iraq is a signatory to the Rome Statute on the icc meant that the 
us could unilaterally decide what, if any, justice solution to implement, and 
what form it would take. Initial reports suggest that in these particular cases 
the us will favour immediate over delayed prosecution, military over civil-
ian courts, unilateral over multilateral institutions, and trials in Iraq over 
trials in the us or a third-party state.7 About two dozen us soldiers may also 
face criminal charges or other administrative punishment for their involve-
ment in two prisoner-abuse cases that occurred in Afghanistan at Bagram 
Air Base.8

The aforementioned controversy over military tribunals reminds us that 
transitional justice options are sometimes chosen or judged based on two 
criteria: 1) what is just and 2) what is perceived to be just. The first criterion 
may be met if an option comports with international and/or domestic law.9 
The second criterion may be met if an option is considered legitimate, fair, 
and impartial. Even if the first criterion is met, a transitional justice option 
might not be selected or might be criticised if the second criterion is not met. 
Employing an option that, even if just, is not perceived as just, might under-
mine domestic and/or international support, including depleting diplomatic 
capital even among allies, and may inflame enmities. In that case, the cred-
ibility of the transitional justice option may be so damaged that the results 
it achieves (for example convictions, punishment) may be considered il-
legitimate. Criticisms against the authority responsible for administering 
transitional justice in such a situation might be strong enough to compel it 
to abandon the option it had originally considered or chosen.

This article is divided into three further sections. The next section will 
provide an overview of transitional justice options. The following section 
will discuss some recent developments in transitional justice and their im-
plications. The final section will provide some concluding thoughts on the 
future of transitional justice. This article argues that despite the advent of 
the icc, the future of transitional justice is likely to become more complex 
and no single transitional justice option will or even could be employed.

Because of space constraints, this article will focus on only the for-
eign policy considerations of transitional justice issues. Domestic consid-
erations, which are also crucial and intertwined with foreign policy issues, 



61are largely outside the scope of this article. Furthermore, the article will 
focus on only a few case studies and examples, drawing often on activities 
of the United States, since it is one of the states most actively involved in 
making and leading decisions relating to and either supporting or opposing 
the establishment and maintenance of transitional justice options and insti-
tutions. The case studies are chosen to reflect the breadth of problems and 
controversies involved in these issues. The aforementioned atrocities cur-
rently being committed in Sudan and the Democratic Republic of Congo are 
also some of the most important issues in contemporary transitional justice 
issues, but the pace of developments in those states and space constraints 
prevent a thorough analysis of those cases in this article. Also because of 
space constraints, this article will focus on mapping the transitional justice 
terrain, which highlights—but does not resolve—the normative issues that 
must eventually be faced. Finally, compared to the high drama associated 
with trials of infamous atrocity perpetrators, such as Adolf Eichmann and 
Slobodan Milošević, the analysis presented in this article may seem to be 
comparatively tedious, as it often involves lists and considerable attention to 
institutional detail. Nonetheless, such a thorough investigation of transition-
al justice options and the issues surrounding them is crucial for the process 
of evaluating responses to past atrocities and for developing appropriate and 
effective policy to address suspected atrocity perpetrators in the future.

II. Transitional Justice Options
This section will enumerate and describe all possible transitional justice 
options—including unconsidered, unprecedented, and unselected ones—for 
dealing with any past, current, or future suspected atrocity perpetrators, 
and will also provide some examples. These options, which are visually dis-
played in Figure 1: Transitional Justice Options Tree for Suspected Atrocity 
Perpetrators, are sometimes mutually supportive and sometimes conflicting. 
While it is true that not all of the options are mutually exclusive, some of 
them are necessarily or practically mutually exclusive. For example, assassi-
nation necessarily excludes all other options for dealing with an individual. 
Additionally, from a practical standpoint, choosing one option may exclude 
others because of limited resources or time. The options are listed in no 
particular order. 

To confront suspected atrocity perpetrators, the first decision is whether 
to do anything at all. There are several, either discrete or mutually rein-
forcing, reasons why, at the first decision point, a state may want to ‘do 
something’ about suspected atrocity perpetrators. These reasons may be 
genuinely humanitarian, narrowly self-interested, or some combination of 
the two. One possible motivation is guilt: leaders may want to take proac-
tive and public steps to compensate for failures to prevent or mitigate the 



62 atrocity. A second possible reason is that a realisation of the particularly 
egregious nature and scope of crimes compel a state to become involved as a 
logical, appropriate, and necessary response. A third possible reason is that 
a foreign policy success in the site of the atrocity by bringing its perpetra-
tors to justice could compensate for the intervening state’s recent failures in 
the region and thus demonstrate that the intervening state can operate suc-
cessfully in that region, thus building or re-building its credibility. A fourth 
possible explanation is that an intervening state wants to become involved 
in the transitional justice solution out of a concern for the future. Especially 
if the intervening state views the creation of the transitional justice solution 
as inevitable and not necessarily against its own interests, the intervening 
state may become involved in the establishment of the transitional justice op-
tion because it wants to ensure the best possible and most favourable design 
of that institution and because that institution could potentially serve as a 
precedent and model for subsequent transitional justice institutions that are 
also in the intervening state’s interests to help design. Finally, the interven-
ing state may become involved out of concern for consistency in applying 
transitional justice solutions: a state’s concern that it needed to be seen as 
acting in the same way for one victimised community as it had for another. 
Doing nothing might be considered tantamount to racism and regionalism 
in prioritising the tragedy of, for example, a European country and its white 
inhabitants over that of an African country and its black inhabitants who 
had arguably suffered even more. If a state chooses not to ‘do something’ 
to bring to justice suspected atrocity perpetrators, especially after the prec-
edent of doing something about other suspected atrocity perpetrators, that 
state may assume the burden of justifying its inaction.

On the other hand, some pragmatists argue that a deliberate or de facto 
strategy of doing nothing, either because there was little demand for justice 
and accountability or efforts to pursue these goals were effectively deterred, 
need not be considered a failed policy. For example, these scholars argue, 
doing nothing about suspected atrocity perpetrators has been a strategy in 
Namibia and Afghanistan, which may have contributed to peace-building 
and post-conflict reconstruction in both cases.10

If the decision to do something is made, there are then five general 
options: (1) amnesty, (2) lustration, (3) exile, (4) assassination, or (5) pros-
ecution.

Amnesty is a mechanism whereby an authority grants a pardon for past 
offences.11 There are two amnesty options. One is a conditional amnesty in 
which amnesty is granted in exchange for truthful testimony, including the 
option of prosecution if that testimony were judged incomplete or untruthful. 
This option could have the benefit of holding accountable uncooperative sus-
pected atrocity perpetrators or enhancing cooperation by threatening to do 
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64 so. Such a system was most famously established in South Africa in 1995 as 
the Truth and Reconciliation Commission. The alternative is unconditional 
amnesty, a general amnesty granted to suspected atrocity perpetrators not 
based on the breadth or accuracy of testimony or any other condition. Do-
ing nothing to address suspected atrocity perpetrators might also be consid-
ered an unconditional amnesty, or, as Jack Snyder and Leslie Vinjamuri call 
it, a ‘de facto amnesty.’12 This option could have the benefit of encouraging 
combatants to stop fighting, surrender themselves, or testify without fearing 
prosecution and punishment. El Salvador established such a system with its 
1991 Commission on the Truth. Another example of unconditional amnesty 
occurred after World War I, when the Allied Powers signed the 1923 Treaty 
of Lausanne with Turkey, which included a ‘Declaration of Amnesty’ for 
crimes committed from 1914 to 1922, including the Turkish massacre of 
Armenians. Recently, there has even been a proposal to create a permanent 
international truth commission to supplement the icc.13

A second option at this decision point is lustration. Scholar Neil Kritz 
defines lustration, or épuration, as the non-criminal sanction of ‘purging 
from the public sector those who served the repressive regime.’14 Essentially 
a collective, extra-judicial punishment through presumed guilt by political 
association, lustration is often seen as a quick and relatively easy method of 
dealing with a large number of suspected atrocity perpetrators and their ac-
complices. Some argue that this process violates laws concerning discrimi-
nation based on political association, specifically international law, such 
as the Fourth Geneva Convention and the International Covenant on Civil 
and Political Rights, or domestic law, such as the First Amendment to the 
us Constitution. In the past, lustration has been implemented in instances 
including post-WWII France and Germany, and, after the fall of the Soviet 
Union, in Germany, the Czech Republic, Bulgaria, Latvia, and Estonia.15 
More recently, the us implemented lustration to purge members and as-
sociates of the Ba’ath Party from the Iraqi government and other domestic 
institutions.16

A third option at this decision node is exile, a mechanism that some-
times is used to facilitate a transition to peace by removing former leaders 
and that has the potential benefit of satisfying those individuals so that they 
do not cause further conflict in the state. Political scientists Edward Mans-
field and Jack Snyder argue that former autocratic leaders should be exiled 
and given a ‘golden parachute’ in order to lessen their incentive to attempt 
to retain or regain power.17 Twice the president of Haiti went into exile, first 
in 1986 (Jean-Claude ‘Baby Doc’ Duvalier, who fled to France, where he 
allegedly remains) and again in 2004 (Jean-Bertrand Aristide, who either 
voluntarily fled to or was kidnapped by the us and taken to the Central 
African Republic, after which he fled to Jamaica and then to South Africa, 



65where he allegedly remains).18 Other famous cases of exile include Idi Amin, 
the former dictator of Uganda who in 1979 went into exile in Libya, then 
Iraq, and finally Saudi Arabia, where he died on 16 August 2003; Mengistu 
Haile Mariam, the former dictator of Ethiopia who in 1991 went into exile 
in Zimbabwe, where he allegedly remains; and Charles Taylor, the former 
president of Liberia who in 2003 went into exile in Nigeria, where he al-
legedly remains.19 

A fourth alternative is assassination, an act of state-sponsored premedi-
tated, extra-judicial, targeted killing. This option is arguably the most ex-
treme, retributive, and morally dubious of all alternatives because it does 
not provide for due process, it exacts the death penalty without appeal, and 
it violates the principle of respect for human life.20 For transitional justice as 
well as other purposes, governments have pursued assassinations through-
out history because they are seen as relatively quick, inexpensive, and sim-
ple solutions for dealing with enemies, including individuals suspected of 
heinous crimes. Furthermore, murdered individuals cannot use an amnesty 
hearing, trial, or other public forum as a bully pulpit from which to further 
their cause, perhaps inciting even more atrocities. For example, the us gov-
ernment has attempted or accomplished assassinations (or has acquiesced to 
or supported assassinations attempted or accomplished by its allies, such as 
Israel) in which transitional justice may have been a motivating factor. As 
revealed by a 1975 us Congressional report, the us government has tried to 
or succeeded in assassinating several foreign leaders (who may or may not 
have been involved in atrocities), including: Cambodian Prince Norodum 
Shianouk in 1959, Congolese Prime Minister Patrice Lumumba in 1961, Do-
minican President Rafael Trujillo in 1961, six attempts on Cuban President 
Fidel Castro from 1961-63, South Vietnamese President Ngo Dinh Diem in 
1963, Chilean Commander-in-Chief of the Army General Rene Schneider in 
1970, and Chilean President Salvador Allende in 1970-73. Others suggest 
that the us government was involved in even more assassinations, includ-
ing that of Ernesto ‘Che’ Guevara in 1967.21 Even after President Gerald 
Ford signed a 1976 Executive Order prohibiting political assassinations,22 
which was refined by President Jimmy Carter in 1978,23 the us government 
has allegedly or admittedly continued to plan assassinations, including on 
Guyana opposition leader Walter Rodney in 1980.24 Furthermore, even af-
ter President Ronald Reagan’s 1981 Executive Order,25 which expanded the 
prohibition on political assassination to include all types, the us govern-
ment, without issuing any superseding executive orders on the topic, has 
attempted several assassinations since 9/11, including on Al-Qaeda leader 
Osama bin Laden26 and former Iraqi President Saddam Hussein.27

The final option is prosecution, which arguably promotes stability, the 
rule of law, democracy, and deterrence of the commission of atrocities; en-



66 sures accountability; and appropriately punishes atrocity perpetrators. This 
option may, however, prove to be expensive and slow, and may also per-
petuate a cycle of vengeance. Prosecution, which has the most variations of 
all transitional justice options, can be conducted either by or outside the un. 
Prosecution not under the aegis of the un can be pursued either unilaterally 
or multilaterally. In either case, such prosecution can be conducted through 
the controversial assertion of ‘universal jurisdiction,’ in which it is claimed 
that some crimes are so heinous that they fall within the jurisdiction of any 
state or institution and, as such, their suspected perpetrators can be pros-
ecuted at any time anywhere in the world.28

If prosecutions are unilateral, they can be administered either by a civil-
ian court or a military tribunal, under the auspices of an intervening state, 
the successor regime, or a third-party state through either the domestic judi-
ciary or a special tribunal. To date, the us government has chosen to pros-
ecute suspected terrorists either in us federal courts or military tribunals. 
In fact, the first case before a us military tribunal since the end of World 
War II commenced on 24 August 2004 against a Yemeni, Salim Ahmed 
Hamdan, who was accused of conspiring to commit acts of terrorism.29 On 
10 December 2003, the Iraqi Coalition Provisional Authority (icpa) estab-
lished the Iraqi Special Tribunal (ist). This is an Iraqi-led domestic court 
dedicated to trying any Iraqi national or resident accused of committing 
genocide, crimes against humanity, or war crimes, or of violating certain 
stipulated Iraqi laws, including those that proscribe attempts to ‘manipulate 
the judiciary,’ ‘the wastage of national resources,’ ‘the squandering of public 
assets and funds,’ ‘the abuse of position,’ and ‘the pursuit of policies that 
may lead to the threat of war or the use of the armed forces against an Arab 
country.’30 The temporal jurisdiction of the ist is from 17 July 1968, when 
Saddam Hussein seized power through a coup, to 1 May 2003, when the 
war against Iraq officially ended.31 The ist, which will try Saddam and 
other members of his Ba’ath Party regime, is therefore a purely domes-
tic criminal tribunal (albeit with significant international involvement and 
assistance). Civil proceedings in the us are a final example of unilateral 
prosecution. The Alien Tort Claims Act (atca) of 1789 states that ‘[t]he 
district courts shall have original jurisdiction of any civil action by an alien 
for a tort only, committed in violation of the law of nations or a treaty of 
the United States.’32 The Torture Victim Protection Act (tvpa) of 1991 per-
mits us courts to hold liable ‘[a]n individual who, under actual or apparent 
authority, or color of law, of any foreign nation subjects an individual to’ 
torture or extra-judicial killing.33 Perhaps the most famous and precedent-
setting case brought under the atca or tvpa against a suspected atrocity 
perpetrator concerned crimes alleged to have been committed by the Bos-
nian-Serb leader Radovan Karadžić in the former Yugoslavia. 



67If non-un prosecutions are multilateral, they can again be administered 
either by a civilian court or military tribunal. Permutations of either of 
these options are a bilateral tribunal with or without the successor regime 
and a multilateral court that is either ad hoc or permanent. Two examples of 
ad hoc multilateral military tribunals are the International Military Tribunal 
for Germany at Nuremberg (the so-called Nuremberg Tribunal) and the In-
ternational Military Tribunal for the Far East at Tokyo (the so-called Tokyo 
Tribunal). The icc is the first multilateral court established outside the un 
through a treaty.

If prosecutions are conducted through the un, there are at least five op-
tions: (1) a permanent international criminal court, (2) a hybrid un/succes-
sor regime ad hoc tribunal, (3) an ad hoc ict established through multilat-
eral treaty, (4) an ad hoc ict established through the un General Assembly, 
and (5) an ad hoc ict established through the Chapter vii powers of the 
un Security Council. Only options two and five have been employed. Three 
existing examples of the second option are the Serious Crimes Panels of the 
District Court of Dili in East Timor, the ‘Regulation 64’ Panels in the Courts 
of Kosovo, and the Special Court for Sierra Leone (scsl). The Extraordi-
nary Chambers in the Courts of Cambodia, a fourth example of the second 
option34, has recently been negotiated between the un and the Cambodian 
government, and was unanimously ratified by the Cambodian National As-
sembly on 4 October 2004.35 The un International Criminal Tribunal for 
the former Yugoslavia (icty) and the un International Criminal Tribunal 
for Rwanda (ictr) are examples of option five. This fifth option has three 
variations. It could be: (1) a un ad hoc ict completely separate from any 
existing un ad hoc ict (as in the case of the icty when it was established), 
(2) an existing un ad hoc ict that could be expanded to include jurisdiction 
over another atrocity, or (3) a un ad hoc ict that shares some bureaucracy, 
such as an appeals chamber and/or chief prosecutor, with an existing un 
ad hoc ict (as in the cases of the ictr36 and the icty after the ictr was 
established)



68 III.Recent Developments in Transitional Justice
This section will discuss some recent developments in transitional justice 
and their implications for the future.

Lustration: A wreck in Iraq?

As part of the transitional justice and post-conflict reconstruction process in 
Iraq, the us-led coalition instituted lustration. This policy, announced on 16 
May 2003 and popularly known as ‘de-Baathification,’ banned Ba’athists, 
most of whom are minority Sunnis, from positions of authority in order to 
purge from the Iraqi administration any remaining influence by Saddam’s 
supporters. Approximately ten per cent of the Iraqi population, or 2.5 mil-
lion people, belonged to the Ba’ath Party, and this decree, which targeted 
the top three levels of the Ba’ath party membership, stripped more than 
120,000 people of their jobs and disbanded Iraq’s 350,000-member mili-
tary.37 However, less than a year later, on 23 April 2004, the us govern-
ment announced that some of these individuals, including some of Saddam’s 
former generals, may be re-hired, in a process that has come to be termed 
‘reverse Baathification,’ ‘re-Baathification,’ or even ‘de-de-Baathification.’

The change in us policy was grounded in the events of May 2003-April 
2004 and in a growing acceptance that the initial policy was ill-conceived. 
De-Baathification was not narrowly tailored enough to target effectively 
those individuals who were truly loyal to Saddam and who remained a 
threat to the us-led coalition and the process of building a peaceful, just, 
democratic, and stable Iraq. Instead, the us-led coalition was grossly indis-
criminate in its purging of Iraqis from positions of authority, leaving job-
less many well-trained and experienced professionals, such as teachers (in-
cluding university professors), engineers, doctors, police officers, soldiers, 
and bureaucrats. Essentially, these individuals were criminalised because 
of their political affiliation, even if they were not suspected of committing 
any crimes during Saddam’s rule or participating in any hostile acts against 
the us-led coalition invasion and occupation of Iraq. De-Baathification thus 
contributed to creating a security vacuum that enabled insurgency and crime 
in Iraq to continue and, in some cases, worsen.38 Because they were left un-
employed and feeling that they had been unfairly treated and discriminated 
against, the policy also generated resentment among many Iraqis towards 
the us-led coalition. In essence, de-Baathification converted many potential 
allies who could have been crucial to effecting a peaceful, efficient postwar 
transitional period into fervent enemies of the us-led coalition who were 
dedicated to violently thwarting all us-led efforts.

Part of the problem was that the us-led coalition did not adequately 
screen all the Ba’athists it initially purged and simply assumed that by virtue 



69of their political affiliation they must have been supportive of Saddam and 
would thus be impediments to the postwar transition. The truth is that many 
individuals joined the Ba’ath Party not for ideological but for instrumental 
reasons: they wanted to get or keep a job, to receive the benefits of Ba’ath 
party membership, or simply to survive. As Dr. Ayad Allawi, the prime 
minister of the interim Iraqi government, observed, ‘Their only crime was 
a desire to feed their families.’39 The us-led coalition eventually changed its 
policy to help address the security vacuum that had been created, to re-hire 
and re-integrate professionals it needed for their manpower and skills to 
institute the postwar transition, to rectify the hardships disproportionately 
shouldered by Sunnis, and to attempt to appease large segments of the Iraqi 
population who opposed de-Baathification. Without stating that the princi-
ple of lustration was flawed, the us Administrator in Iraq, L. Paul Bremer 
iii, belatedly acknowledged this reality: ‘Many Iraqis have complained to 
me that the de-Baathification policy has been applied unevenly and un-
justly,’ he said, calling the complaints ‘legitimate.’ ‘The de-Baathification 
was and is sound. […] It is the right policy for Iraq, but it has been poorly 
implemented.’40

The lesson learned from the de-Baathification experience seems to be 
that in the process of lustration, it is critical to purge only those former 
members of a regime who were true loyalists and remain a threat but not 
so many that the successor regime cannot be established and function effec-
tively. In practice, of course, the additional review process involved would 
require more resources and time, but the potential dividends warrant this 
heightened scrutiny. Re-training—another costly process (both in terms of 
resources and time)—may also be required to ensure that former members 
of a regime can be valuable contributors to a post-conflict society.

Exile: Nigeria’s Nullification?

The Special Court for Sierra Leone was jointly established by the un and 
the Sierra Leone government on 16 January 2002 pursuant to un Security 
Council resolution 1315 of 14 August 2000. On 4 June 2003, this court 
unsealed its 7 March 2003 indictment of former Liberian president Charles 
Ghankay Taylor, charging him with 17 counts of crimes against humanity, 
violations of Article 3 common to the Geneva Conventions and of Addi-
tional Protocol II, and other serious violations of international humanitar-
ian law.41 This indictment was supported by a 31 May 2004 decision by the 
appeals chamber of the Special Court that ruled that ‘the official position 
of… [Taylor] as an incumbent Head of State at the time when these criminal 
proceedings were initiated against him is not a bar to his prosecution by 
this court.’42



70 Instead of being arrested and handed over to the scsl, on 11 August 
2003, Taylor submitted to international and domestic pressure to resign, af-
ter which he fled to Calaba, in southeastern Nigeria, where he allegedly 
remains. The Nigerian government granted him amnesty in exchange for 
his voluntary resignation and exile.

There have been calls, particularly from international and domestic 
West African human rights groups, for Nigeria to arrest Taylor and extradite 
him to the scsl. In November 2003, the us government also began offer-
ing a us$2 million bounty for Taylor’s capture. In response, Nigeria has 
reportedly increased security around Taylor.43 However, Nigerian president 
Olusegun Obasanjo has also stated that if Liberia (but not the scsl) requests 
it, he may return Taylor to his home state.44

Taylor’s exile in and amnesty granted by Nigeria raise important ques-
tions regarding transitional justice: Is exile a transitional justice option that 
should have been used in this case, or ever? Should Nigeria arrest and ex-
tradite Taylor to Liberia or the scsl?

Some argue that Taylor’s exile to Nigeria was a reasonable option for 
West Africa, at least in the short-term. If Nigeria had not granted Taylor asy-
lum, Taylor might have remained in power, causing further bloodshed and 
chaos in Liberia and Sierra Leone and continuing to pilfer from Liberia’s 
treasury. However, the long-term effects of Taylor’s exile may be disastrous 
and far outweigh the short-term benefits. First, if Taylor is not arrested and 
prosecuted, the scsl and international law are likely to be viewed as inef-
fective. Second, the reconciliation process for the victims of Taylor’s alleged 
atrocities is likely to suffer without his prosecution and likely conviction and 
punishment. If Taylor were not held accountable, victims might continue to 
feel unsafe, be psychologically unable to lead productive lives, and may also 
feel that the truth of what occurred under Taylor’s leadership would not be 
established, thus perhaps making it more difficult for them to establish or 
re-establish relationships with those with whom they have been in conflict 
in the past. Third, Taylor might continue to foment conflict in West Africa 
through his loyalists in Liberia and Sierra Leone, causing further violence 
and hampering post-conflict reconstruction. Fourth, Nigeria will continue 
to demonstrate its non-compliance with international law by ignoring Tay-
lor’s indictment and arrest warrant, raising doubts about its reliability in 
the international system. Finally and perhaps most crucially, other potential 
war criminals may feel emboldened by Taylor’s impunity, and thus feel un-
deterred from continuing or commencing their perpetration of atrocities.

On the other hand, if Nigeria were to arrest and extradite Taylor to Li-
beria or the scsl, this would seriously undermine the legitimacy and utility 
of exile as a transitional justice option. Nigeria’s action would not necessar-



71ily suggest that other states would be less likely to offer suspected atrocity 
perpetrators asylum on their territory, but those individuals might be less 
likely to accept it, as the credibility of this arrangement would have been 
significantly weakened by Nigeria’s broken promise effectively to extend 
amnesty to and to provide a secure exile for Taylor. In that case, other sus-
pected atrocity perpetrators may be less willing to resign and leave a state 
voluntarily. The international community would then have to pursue alter-
native methods to facilitate a transfer of power, such as by forcibly violating 
a state’s territorial integrity to apprehend an individual, such as a sitting 
Head of State, who has been indicted and for whom an arrest warrant has 
been issued. This process would likely cause more conflict, at least in the 
short-term, as a suspected atrocity perpetrator fought to retain his power 
and freedom, but, if successful, in the long-term, it would combat impunity, 
support reconciliation efforts, bolster efforts to deter atrocity perpetrators, 
stem regional conflict, and uphold international law.

The ICC: Do All Roads Lead to Rome?

Contrary to what some may think, the advent of the icc does not signify 
that no other transitional justice options will be pursued. In fact, there are 
at least five reasons to believe that alternative transitional justice options 
will continue to be utilised.

First, the icc will be limited by its own resources in the number of cases 
it can try. If more atrocities are committed than the icc can investigate and 
prosecute, then those cases will have to be dealt with through alternative 
transitional justice options.

Second, the icc’s own jurisdiction limits the number of cases it can try. 
The subject-matter jurisdiction of the icc is limited to genocide, war crimes, 
crimes against humanity, and the still undefined crime of aggression.45 The 
temporal jurisdiction is limited to crimes committed after the icc came into 
force on 1 July 2002.46 The personal and territorial jurisdiction is limited 
to crimes committed on the territory or by a national of a State Party to the 
Rome Statute.47 Finally, the icc may exercise jurisdiction through any of 
three ways: (1) a situation is referred to the icc Chief Prosecutor by a State 
Party, (2) a situation is referred to the icc Chief Prosecutor by the un Se-
curity Council, or (3) the Chief Prosecutor himself initiates an investigation 
through his controversial proprio motu powers.48 For crimes that fall outside 
the jurisdiction of the icc, alternative transitional justice options may be 
used. Two examples are the ist and the Extraordinary Chambers in the 
Courts of Cambodia. As neither the us nor Iraq is a State Party to the Rome 
Statute, these two states used their prerogative on 10 December 2003 to 
cooperate in the establishment of a separate transitional justice option in the 
form of the ist, which is described above. As mentioned above, the un and 



72 the Cambodian government have recently concluded a treaty to establish the 
Extraordinary Chambers in the Courts of Cambodia, a hybrid war crimes 
tribunal to prosecute senior leaders of Democratic Kampuchea and those 
most responsible for the atrocities committed in Cambodia in the mid- to 
late-1970s, which fall outside the temporal jurisdiction of the icc.

Third, the number of cases the icc tries will be limited by its own dis-
cretion. It is the prerogative of a combination of the icc’s chief prosecutor 
and judges to decide which cases within its jurisdiction it will try.49 If the 
icc decides not try a case within its jurisdiction, other transitional justice 
options may be pursued.

Fourth, the number of perpetrators the icc tries within the cases it does 
choose will also be limited by its own discretion. As the first Chief Pros-
ecutor of the icc, Luis Moreno Ocampo, has stated, the icc will only try 
a dozen or so of the ‘big fish’ of an atrocity, such as in the Democratic Re-
public of Congo, a policy consistent with other war crimes tribunals.50 This 
will leave all other suspected perpetrators of those atrocities to be dealt with 
through alternative means, if at all. In a situation like the Rwandan geno-
cide, where more than 120,000 suspects51 were put in pre-trial detention 
after the genocide52 and will be processed through either local (gacaca53) or 
national judicial systems, if something is to be done about those individu-
als, the transitional justice solution implemented will have to be outside the 
icc.

Finally, some states may decide to pursue alternative transitional justice 
options for crimes that fall within the icc’s jurisdiction. This need not be 
viewed as an attempt to thwart the icc, although, of course, it could be, es-
pecially by state governments that oppose the icc. In fact, according to icc 
Chief Prosecutor Ocampo, ‘the number of cases that reach the Court should 
not be a measure of its efficiency. On the contrary, the absence of trials be-
fore this Court, as a consequence of the regular functioning of national in-
stitutions, would be a major success.’54 The goal of the icc, then, appears to 
be not to have any cases—and, instead, to help prevent atrocities or, where 
it cannot, to encourage and assist states themselves to be genuinely willing 
and able to carry out investigations and prosecutions of suspected atrocity 
perpetrators. This relationship between the icc and states in which the icc 
supplements, but does not claim primacy over, domestic proceedings is built 
into the institutional framework of the icc itself in Article 17 of the Rome 
Statute, known as the ‘complementarity’ provision.55
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Precedence?

There currently exist several war crimes tribunals, including the icty, 
ictr, scsl, icc, ist, and Extraordinary Chambers in the Courts of Cam-
bodia, and, as mentioned before, it is possible that despite the advent of 
the icc, more will be established. The simultaneous operation of multiple, 
unconnected international, hybrid, and domestic war crimes tribunals may 
lead to the development of conflicting international criminal law. Without a 
common appeals chamber, as between the ictr and icty and as found in 
most domestic judiciaries, there is nothing to prevent separate war crimes 
tribunals from reaching decisions that directly contradict one another. For 
example, in the Akayesu case, the ictr defined rape and sexual violence in 
international law and held that they could constitute genocide.56 This ruling 
was upheld by the joint icty/ictr appeals chamber. But what if another 
war crimes tribunal, such as the scsl, reaches a different view—that rape 
and sexual violence could not constitute genocide? Which precedent takes 
precedence in other cases? Without a common appeals chamber among war 
crimes tribunals, international criminal law may develop in confusing and 
contradictory ways.

The advent of the icc, with a single appeals chamber, will ensure that 
its own cases do not create conflicting international jurisprudence. Howev-
er, the existence of several unlinked war crimes tribunals and the possibility 
that others will be created that will not share an appeals chamber with each 
other or the icc suggest that the icc’s appeals chamber, alone, is not suf-
ficient to ensure the development of consistent international jurisprudence. 
There are at least three theoretical institutional solutions to establishing con-
sistent international criminal law, although the first two would not prevent 
the development of inconsistent international criminal law among existing 
war crimes tribunals. First, the international community could refrain from 
creating any new war crimes tribunals and thus defer to the icc, with its 
sole appeals chamber, to investigate and prosecute all atrocities. This solu-
tion, however, is highly unlikely for a host of reasons, as discussed above. 
Second, if it chooses to create new war crimes tribunals in the future, the 
international community could tie all of them together through a shared 
appeals chamber, which, in addition to helping ensure the consistent devel-
opment of international criminal law would also promote burden-sharing 
by minimising duplicate staff and resources. Third, the international com-
munity could expand the jurisdiction of the International Court of Justice or 
establish a new world court with the authority to pass judgments binding 
on all other courts. These latter two solutions, though, presume that the in-
ternational community would not have equally or more compelling reasons 
beyond unified legal development and increased bureaucratic efficiency to 



74 establish and maintain separate and autonomous tribunals. For example, 
some states may (1) oppose a un role, (2) desire use of the death penalty 
(which is not permitted in un-established icts), (3) wish to establish hy-
brid tribunals to involve the successor government of an atrocity, (4) want 
to try to help kick-start a post-conflict domestic judiciary, (5) be motivated 
to support differing transitional justice solutions depending on whether and 
how the international community intervened in a particular atrocity, (6) 
desire multiple tribunals to experiment with differing transitional justice 
solutions, or (7) want to impose compulsory/primary jurisdiction over the 
parties to the specialised tribunal where no such jurisdiction existed. Con-
sequently, it seems unlikely that there is any realistic institutional solution to 
prevent the development of inconsistent international criminal law. There 
may, however, be a solution outside the formal structure of tribunals. The 
development of consistent international criminal law may be ensured if the 
tribunal judges—particularly in the appellate chambers—voluntarily decide 
not to render judgments that conflict with the judgments of other tribunals. 
As there is often a collegial atmosphere and exchange among international 
criminal law jurists that has created a sort of informal network or trans-
national community,57 such a scenario of judicial ‘cross-fertilisation’ is pos-
sible.

Tribunals: Global Greater, Local Lesser?

Many advocates of icts, including the icc, argue that icts are superior to 
domestic courts. Their argument is not only that icts can and should func-
tion where and when domestic courts are unwilling or unable to do so, but 
also that icts are more legitimate, fair, and do not impose punishments 
which many states consider invalid, such as the death penalty.

This superiority argument has received new attention in the wake of the 
us-led coalition’s invasion of Iraq. The desire to hold Saddam accountable 
for atrocities he allegedly committed against Iran, Kuwait, and his own 
Iraqi people has provoked much debate about the proper forum for try-
ing him and other suspected atrocity perpetrators who are members of the 
Ba’ath party. Many advocates of trying Saddam in an ict have emphasised 
all the reasons noted above for why such a forum would be better than a 
domestic one. These arguments are especially interesting and timely as the 
icc is considering its first cases, and may reveal the true attitudes and plans 
of those who support the icc.

To be sure, the icc could not have jurisdiction over Saddam’s crimes 
since, inter alia, it cannot try crimes committed before it came into force on 
1 July 2002, which is after Saddam allegedly perpetrated most of his crimes. 
However, even before it has begun to function, the ist has been severely 
criticised, and by many of the same individuals, organisations, and govern-



75ments that support the icc. Their objections can be divided into two catego-
ries. First, many challenge the ability of the Iraqi judicial system (through 
the ist) to investigate and prosecute Saddam. They argue that, as compared 
to an ict, the ist (1) will have lower standards of due process, (2) will be 
slow, (3) will not have un Security Council Chapter vii powers to compel 
the necessary cooperation of other states, and, (4) in any case, the Iraqi 
judicial system is incapable of trying Saddam as its jurists lack the neces-
sary training and experience. Second, many challenge the appropriateness 
of the ist, claiming that (1) the ist will be considered illegitimate, in part 
because it may be seen as victor’s justice; (2) only an international forum is 
appropriate to try Saddam, as his alleged crimes offend international sensi-
bilities and claimed many victims beyond Iraqis; and (3) that it will wrongly 
be able to impose the death penalty.

It is important to square these arguments with the so-called ‘comple-
mentarity’ provision of the icc Statute, which provides that the icc will 
have jurisdiction only if ‘the State is unwilling or unable genuinely to carry 
out the investigation or prosecution.’58 The first question, then, is whether 
Iraq is willing and able genuinely to carry out the investigation and prosecu-
tion of Saddam and others. While it is clear and undisputed that the Iraqi 
interim government, which is led by interim prime minister Dr. Ayad Al-
lawi, interim president Ghazi al-Yawer, and interim vice presidents Ibrahim 
al-Jafari and Rowsch Shaways, and which was transferred sovereignty by 
the icpa on 28 June 2004, is willing to investigate and prosecute Saddam, 
some argue that it is unable, for the reasons listed above. The icc Statute’s 
test for ability depends on whether ‘due to a total or substantial collapse or 
unavailability of its national judicial system, the State is unable to obtain 
the accused or the necessary evidence and testimony or otherwise unable 
to carry out its proceedings.’59 Although a measure of ability is inherently 
somewhat subjective, a strong argument can be made that the Iraqi interim 
government meets or at least will soon meet this test.60 Furthermore, there 
are valid reasons to presume that Iraqis are, in fact, capable in an even 
broader sense, especially given (1) the number of qualified jurists who have 
or will return from exile to their home state of Iraq; (2) that Iraqi jurists 
are receiving training from Western governments, including the us; (3) 
that the ist Statute requires international judges, monitors, and advisors to 
staff the ist; (4) that un Security Council Chapter vii powers are probably 
unnecessary, as the Iraqi interim government already controls many of the 
suspects and much of the evidence; and (5) that there is no reason to believe 
that the ist would be as slow or slower than icts, as it took two years to 
make the icty operational and after a decade of functioning and almost $1 
billion spent, the ictr has tried only about two dozen génocidaires, with the 
first conviction delivered only four years after it was established.



76 Therefore, even if the case against Saddam could meet the jurisdictional 
requirements of the icc, it is unlikely that it could be tried in that forum, as 
Article 17 would probably require that the icc defer to the domestic judi-
cial authority—in this case, the ist. And yet there are still arguments (for 
example legitimacy, fairness, anti-death penalty) that suggest that even if 
this complementarity test compelled the icc to defer jurisdiction, advocates 
of the icc would still prefer that an ict (whether the icc or another one) 
assume the authority to try the case.

By making arguments against the ist that are unrelated to the willing-
ness and ability of the Iraqis to investigate and prosecute Saddam and others, 
some icc supporters reveal that they do not necessarily subscribe to the 
complementarity provision of the icc Statute. By suggesting that only an 
international court would be an appropriate forum for trying Saddam and 
others, they contravene this fundamental principle of the icc. Furthermore, 
they feed the fears of critics of the icc, especially the us government, who 
believe that the icc will not function even as it is designed: that it would try 
cases even when domestic courts that have jurisdiction are able and willing. 
Instead, these arguments suggest that the icc and/or other icts are and 
should be supranational courts that have primary jurisdiction over domestic 
judiciaries, which is not a position to which signatories to the Rome Statute 
agreed and is a position that critics of the icc and champions of state sover-
eignty vehemently oppose.

On this basis, either supporters of the icc need to reform the Rome 
Statute so that it will have primary jurisdiction (and thus risk losing signa-
tories and deepening hostility from icc opponents) or they need to accept 
that as the icc is currently designed, it must and will defer to domestic 
judiciaries that will employ staff, use procedures, and impose punishments 
icc supporters may not desire but do not signify unwillingness or inability 
to investigate and prosecute.

IV. Conclusion
Recent developments in Iraq and West Africa give us serious reason to doubt 
the wisdom and effectiveness of two transitional justice options: lustration 
and exile. In fact, in addition to being politically, legally, and morally prob-
lematic, these mechanisms may backfire, ironically resulting in the com-
mission of even more atrocities.

Given that there are at least five reasons to believe that alternative tran-
sitional justice options to the icc can and will be pursued, war crimes tribu-
nals and other transitional justice solutions may proliferate. This phenome-
non may allow for the possibility of pursuing transitional justice options that 
are more appropriate to address the particular nature or context of certain 



77atrocities. Without definite collective action, such as through icts, which 
are sometimes problematically viewed by their advocates as necessarily su-
perior to domestic transitional justice solutions in terms of their perceived 
fairness, legitimacy, and appropriateness, the likelihood that atrocities will 
be prevented or addressed in a predictable, coherent, and effective manner 
is dubious and may lead to the development of inconsistent international 
criminal jurisprudence, although the flexibility to employ alternative tran-
sitional justice options is not necessarily undesirable.

These concerns raise the further issue of whether ‘transitional justice’ is, 
perhaps, a misnomer.61 As demonstrated in this article, transitional justice 
is a broad term that attempts to unify under a single topic a vast array of 
activities (including inaction) that pursue different objectives and employ 
varying procedures. As some of the goals and processes of transitional jus-
tice are arguably unrelated to either post-conflict transitions or notions of 
justice (but rather, for example, to domestic, regional, and global order 
and stability), it may be that the current international relations sub-field 
of ‘transitional justice’ should be re-conceptualized under a different rubric, 
which would include another sub-field of international relations, security 
studies.

The hope is that genocide, which has been called the ‘crime of crimes,’62 
and other atrocities will cease to occur in the future. Sadly, we have little 
reason to believe that this will be the case. There remain high levels of eth-
nic strife, discrimination, and hatred in the world, and improved technolo-
gies, which are no longer exclusively under the control of a limited number 
of state governments, enable even individuals acting alone to kill on a mas-
sive scale. Furthermore, if the international community continues to be a 
bystander, its choice not to try to prevent or intervene in such atrocities will 
ensure their continuation.

As long as such crimes persist, then, the international community will 
be forced to make choices regarding whether and how to deal with the 
perpetrators. This article has been an attempt to outline transitional jus-
tice options and to analyse some recent developments in the field and their 
implications for the future. Without an increased willingness and ability 
to consider and respond to these and other developments, our demands 
for—and promises of—‘Never Again!’ will have failed, yet again.
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